"THE ATTORNEY GENERAL

e OF TEXAS
GROVER SELLERS AUSTIN 11, TEXAS

ATTORNEKY GENERAL

Honorable Charles H, Theobald
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Dear Mr. Theobald: Opinion No. 0-5929 _
Re: Construetion of Artiecles 4983,
4986, 4201 and 4216, V.A.C.8.

Your request for an opinion upon the above subjeot matter presents
~ the following questloms;

"Question 1. Are these statutes (Articles 4982 and 4984) applicable to a
National Bank?

"Question 2, If the Probate Court has entered an order requiring a bond in
a definite amount, and at a subsequent date a bank complies with Artiocles
4982 and 4983, does such compliance supersede sald previous order made re-
quiring bond, and permit said bank te funotion as admirnlstrator or guardian
without filing the bond previously ordered?

"Articles 4201 and 4216 Vernon's Amnnotated Civil Statutes provide that in
order for a guardian or administrator to sell real estate he must file a
speoial sale bond im double the amoumt for whieh the sale is beimg mads,

*"Question 3., Do these statutes relieve thos complying therewith from fil-
ing suoh special sale bond in the tranzfer of real estate?

4
*Question 4., Where e bank has for a mumber of years been duly acting as
gdministrator or guardian under bonds fixed by the Court, and after having
acted as suoch an administrator or guardian for a number of years complies
with the statutes hersin mentioned, ean it be required to give amy furtler
bonds or do these statutes relieve such bank eof the meeezsity of filing
any further bonds in sald estate ln whioh they hawe previously gqualified
and have been aeting?t"

Wo shall answer your questions eategorieally in the order of your
enumeration.

1. Articles 4882, 4983, 4984, 4985, and 49356, consbtituting Subdivi-
siom 2. TRUST COMPANIES, under Chapter Sixteem of Title 78 of the Revised
Civil Statutes, Vernon'e cedification, dealing with surety amd trust compan-
iea, are az follows:
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(Notes Copying these statutes is omitted here for drevity as they
aro available im Vernon®s codification.)

Under well-established rules of law, nationmal bankkng aszscciations
derive their corporate powers from Congreszs, and no State law whieh thwarts
or impairs the exeraise of such corporates powers can bs valid, Such nationd
al assooiations may therefore lawfully exerclise amy of their authorized eor-

porate funeticns whem not im contravention of our state or loocal laws. Such
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discussed amd applied in Opinion No. 2541 Wy thu department, under date of
Januvary 11, 1924. (Opinions Attorney General, 1922~1524, p. 306).

Our statutes from the earliest Aet have authoriszed the imcorporation
of banking institutiona with the fidueiary powers under consideratior. (5.
B. Ko. 6, oh. 10, General Laws of Texas, 1905, lat C.8. pp. 489.520, Vernon's
Cive Sht., 1925, as amended, Art. 396). The Legislature has never attumptod
of course, to prohibit the 1:11:3 exeroise of such fiduciary powers by national
assoeliations. On the eontrary the latest expreassion of the legislative will
upon that subject iz contained in Artiele 8 of Chapter IX of the Texas Bank-
ing Code of 1943, whioch declaress

"It is not the intentiom of the Legislature in the enaotment of thisa
Code to discriminate between state bhanks and national benks and, to the ex-
tont that the State of Texas has power to legislate with reference to nation-
al banks, each provision of the Code shall apply alike to State banks and
national banks domioiled im this State."

Under +the Code of 1943 (Art. 1, ch. III) banks may be organized with
power "to aect under the order or appolntment of any couri of record a# guar-
dian, receiver, trustes, executor or administrater, and althouth without gen-
eral depository powers, to act as depository for any moneys paid imip courts."

Upon these acnsiderations, mational banks, although not mentioned in
Article 4982, nevertheless have precisely the same privilegea and rights as
are thers afforded to state banking imstitutioms, and your gquestion Ne. 1 is
therefore thus answered.

2. This question invelves a sonsideratiom of the effeoct of ocur
statutes authorizing State banking institutions to aot as fiduolaries under
appointment of the proper ocourt, that is to sxy, whether or not such appoint-
ee hank, 1r virtue of suoch eorporate power, is authorized to exeroise it
without givipg the bomd or bonds required Wy law im the genoral statutes
governing the appointment and qualifieation of suoch fidueiaries.

If a bank appointed by the court to act as a fidueiary by reason of
its eorporates power thus to aot is absolved from the requirement of bond,
the appointing court would have ne authority to require a dond, and thus to
deny the statutory power of the bank to met without such bomd. If, under
the statuts of powers, such bank is not tiven immunity from the ordinary
requirement of bond, then, of course, upon complianee with Artiocles 4982
and 4983 by such benk it aequires the express right to funetion as admin-
istrator or guardian “"without givimg bonds as such."”
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It is a cardinal rule of statutory construction that all aets,
articles, and parts of acts or articles in pari materia should be read
and eonstrued together so aa to arrive at the intention of the Lsg:lnla-
ture upon the partiocular subject of inquiry.

Haw, the various statutes regulating the fiduciaries under cms:.d-
eration wnifermly require and prescribe fidelity bonds of them, The bank~
ing statutes with respest to powersg - ag fiduciaries -~ do not expressly
oxonpt sligible banks from the requirement of such bonds. They are easily
construed te confer the power to be such fiduoiary under appointment by a
court of competent jurisdioction, under the statutory requirement as to
qualifieation to exercise such powers, that is, the powsr te do. They desl
with eligibilii:z =~ rather than gualifieation.

The immediaste question umder consideration has nover been befors the
courts of this State for consideration insofar as we have been able to dis-
sover, XNeither has there been any decisiom by other courts so far as our
gearch reveals, This department rendsred an opinion to the Commissioner of
Banking, under date of January 11, 1924, construing Article 540, Revised
Civil Statutes of 1911, which corresponds to Article 4982 of the present
statutea, advising “that the Commissioner of Banking and the State Treasurer
of Tesas should do and perform such duties ag are preseribed in Article 640
for and on behalf of mationmal banking assceiations desiring to ocomply there-
with.” (Opinicns Attorney Gemeral, 1922-1924, p. 309), The relevancy of
this epinion will bs apparant fromthe statement we shall make im the next
suceesding paragraph.

We have made imquiry of the State Treasurer snd are adviaed by him
that mo person or corporatiom has ever at any time made directly to that
offiece a deposit of $50,000,00 under Article 4983, although there have been
and now exists depeszits by banking institutionz coming through the Insurance
Department that possibly were required by that departmernt under this Arti-
c¢le, but whether so .r not, we do not of course kmow,

Fow, a national bank muld have ne purpose to serve in making a
deposit of 550 000,00 for the privilege of acting as a fiduciary if it had
that power snd privilege by reason of its exiating eorporate pewsr to act
as such fidueiary without dbomd. So thet, we are of the opiriom your second
question sheuld be answered in the affirmative, that ia, that where a state
bank or a mational associetiom eocmplies with the deposit requiremenmts of
Articles 4982 and 4983, it has met the full requirements of law, and may
funetion in such fiduciary capacity without a bond. This waz ruled in the
opiAién of this depaitment in 1924 already referred to herein.

3. Articles 4201 and 4216, Vernon's Annotated Civil Statutes, as
amended Wy the Acts of the 48th Legislature, are as follows:

(Botes Please see Veruon's for a recitation of these statutes, omitied
here for brevity im this opinionm).
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This department held in Opinion Eo. 0-5674, addressed to Honorable
L, Co Beswell, County Attorney, Bawie Jounty, Texsrken®, T,amus, that under
House Bill 482, amending Articles 4201 and 4216 of the statutesz as above
quoted (eited), "It is nescessary for the guardian to file a special sale
bond in double the amount for which the real estate is sold. In other words,
a special sale bond must be filed in compliance with said House Bill 482,
regardless of the amount of the gemeral bond filed when reel estate is sold
by the guardiane” It is true that no question was involved in that ocase
specially of the applicability of House Bill 482 to a s&le by a bank act-
ing as guardian, tut it is also true that no exception or qualifioation of the
rule was announced by us.

Moreover, it has been held that this statute is mandatory, es it is
in terms (Simpson v. Booth, 163 S.W. (2) 1080, writ refused) in broad len~
guage, with no qualification or excsption.

In Child v. Ogden State Bank (Utah) 20 Pac. {2) p. 607, it is saids

"Ontil 1921, commeroial and savings banks hed not been authorized to exscute
trusts or to act in the ompacities epumerated in Laws Utah 1921, 981x,
c.24, pe 87. It reads: 'Commeroial banks, having a peid up capital and sur-
plue of not leas than $100,000,00 upon the issuance to the partiocular bank
of a permit by the bank sommiasion, shall have authority and power: To aot
as amsigneesg, agents, receivers, guardimnsz of the estates of minors, and
incompetent persons, executors end edministrators, registrars of atoocks and
bonds, and te executs trusts of every desoription not inconsistemt with law,!

"Nor had they been restricted as to private trusts, agencies, or other matters
not related to court appointments. At the same time there waz algp passed
Laws Utak 1921, % 981x1, c. 24, po 87: 'Whenever any such benk shall acoept

an appointment as assignes, ageni, receiver, puardian, executor or administrae
tor, or be directsd to execute any trust, the capital of the said bemk shall
be held as security for the faithful performance of such duties, and be held
liable for axy default whatever, and no bond shall be required of it for the
faithful performance of sush trust.!

"By these provisions commergial and savings banks enter a field formerly held
by loan, trust, and guaranty asscciations. The law at present does not re-
quire comercial and savinga banks to keep their capital in money on deposit,
or in bonds or securities as specified for loan, trust, and guaranty assoole=
tions. Necemsary liquidity makes it impractical for such bamks to withdraw
their oapital from business in which they are sngaged. It appears, however,
that the Jaw in express terms declares that such ocapital shall be held as
security for the faithful performance of the trusts to which they ars appoint-
ed and by them sccepted, and in such fiduciary capacities as they accept and
agree to act, These capacities are evidently intended to be related to
meatters over which the court has jurisdictiom. The lsw relating to guardians,
receiverships, snd when it becomes necessary to appoint a trustees, exocept
private turstee Yy a greement, the proceedings in relationg thereto, are all
subjeet to the jurisdiotion and control of the court, and fiduciaries in
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such oases must be appointed by the courts. Bonds, except when suoch core
porations as have qualifled under the statute are appointed, a re required
to be furnished. There seems to be no provision of law preventing commer-
olal and savinga banks from scting as trustees, or in other fiduciary cap-
acities, if the articles of incorporation so provide, upon furnishing
satisfactory bonds But if they desire to serve in wuch oapmcities without
bond, they must qualify as by the statute provideds . « "

It is true in that oase the oourt had before it for deocision only
the matter of a private trust, nevertheless, the language above gquoted
constitutes a very persuasive argumeut by a most respectable authority
applicable to the question of eonstruection before us.

We u re not concerned with the wisdom of this statuntery reguirement
for a sale bond, nor are we concerned the fact thst the Legislature has not
prescribed similarly for & sale bond of real estate belonging to the
estate of a decedente The faoct remains the Legislature has specifioally
made the requirement in oase of sales by the guardian of land, and we see
no reason to doubt the wvalidity of the act -= it is merely a matter of
construction with us.

Upon maturs consideration, it is the opinion of this department
that these statutes do not require the sxecution of a sale bond under the
ciroumstances stated by you, regeardless of whether or mot the bank had
actually exeocuted & bond, and regardless of the fact whether or not a
bank had made the required deposit, under the t erms of Article 4983,

4, VWhat we have already seid oconstitutes sufficient answer to your
fourth questione

Trusting that what we heve sald satisfactorily solves your problems,

we are
Very truly yours
ATTORNEY GENERAL OF TEXAS
APPROVED MAR 25, 1944 By
/s/ Gec. B, Blackburn Ocis Speer
(Acting) ATTORNEY GENERAL OF TEXAS Assistant
OS~MR 3 ogw

AFPROVED: Opinion Committee
By Alw.. Chairman



